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PER CURI AM

Following a jury trial, Ferrell Benjamn G bbs was
convicted of “knowi ngly and fraudulently endeavoring to obtain a
sumin excess of $1,000 in the public stocks of the United States
and to have a part thereof transferred, assigned, and conveyed by
virtue of false, forged, and counterfeited instrunents,” in
violation of 18 U S.C. § 1003 (2000) (Count One), and mail fraud,
inviolation of 18 U.S.C A 8§ 1341 (West 2000 & Supp. 2004) (Count
Two) . The district court sentenced G bbs under the federal
sentencing guidelines to seventy-eight nonths in prison. G bbs

timely appeal ed.

l.

G bbs’ counsel asserts on appeal that the district court
erred by denying his notion to dismss Count Two on the ground t hat
t he evidence was not sufficient to show that G bbs had designed a
schene to defraud anyone. W reviewthe district court’s decision
to deny a notion for judgnent of acquittal de novo. Uni t ed

States v. Gallinore, 247 F.3d 134, 136 (4th Cr. 2001). Were, as

here, the notion was based on i nsufficient evidence, “[t]he verdict
of a jury nust be sustained if there is substantial evidence,

taking the view nost favorable to the Governnent, to support it.

G asser v. United States, 315 U S. 60, 80 (1942). This court

“ha[ s] defined ‘substantial evidence,’” in the context of a crim nal



action, as that evidence which ‘a reasonable finder of fact could
accept as adequate and sufficient to support a conclusion of a

defendant’s guilt beyond a reasonable doubt.’” United States v.

Newsonme, 322 F.3d 328, 333 (4th Cr. 2003) (quoting United

States v. Burgos, 94 F.3d 849, 862-63 (4th Cir. 1996) (en banc)).

In evaluating the sufficiency of the evidence, this court does not
review the credibility of the witnesses and assunes that the jury
resolved all contradictions in the testinmony in favor of the

government. United States v. Roner, 148 F.3d 359, 364 (4th Gr.

1998). In addition, the court considers circunstantial and direct
evi dence, and allows the governnment the benefit of all reasonable
i nferences fromthe facts proven to those sought to be establi shed.

United States v. Tresvant, 677 F.2d 1018, 1021 (4th Cr. 1982).

The el ements of mail fraud under 18 U.S.C. § 1341 are:
(1) the existence of a schene to defraud; (2) the use of the mails
in furtherance of the schene; and (3) a material statenent or

om ssion in furtherance of the schene. Neder v. United States, 527

US 1, 25 (1999); United States v. Godwin, 272 F.3d 659, 666 (4th

Cr. 2001). To establish the schene to defraud elenent, the
gover nment nust prove beyond a reasonabl e doubt that the defendant

acted with specific intent to defraud. United States v. Ham 998

F.2d 1247, 1254 (4th Cr. 1993). “Fraudul ent intent my be

inferred fromthe totality of the circunstances and need not be



proven by direct evidence.” 1d. at 1254; see also Godwi n, 272 F. 3d

at 666.

G bbs’ counsel argues that the evidence failed to show
that he had intent to defraud. However, after G bbs first
attenpted in 2002 to use bills of exchange to purchase cars and
real estate, the Federal Bureau of Investigation (“FBI”") inforned
himthese bills were fictitious and that the United States Treasury
accounts he purportedly believed existed in fact did not. The FB
al so provided Gbbs with a list of websites where he could verify
the information they gave him Despite this warning fromthe FBI,
in 2003 G bbs again attenpted to nmake a real estate purchase using
a fictitious bill of exchange. W find that the evidence was

sufficient to support G bbs’ conviction on Count Two.

Citing Blakely v. Wshington, 124 S. C. 2531 (2004),

G bbs’ counsel asserts for the first time on appeal that his
sentence i s unconstitutional because it is based on facts that were
neither charged in the indictnment nor proven beyond a reasonable

doubt . In United States v. Booker, 125 S. C. 738 (2005), the

Suprenme Court held that the mandatory manner in which the federal
sentencing guidelines required courts to inpose sentencing
enhancenents based on facts found by the court by a preponderance

of the evidence violated the Sixth Anmendnent. Id. at 746, 750



(Stevens, J., opinion of the Court). The Court renedied the
constitutional violation by severing two statutory provisions, 18
US CA 8§ 3553(b)(1) (West Supp. 2004) (requiring sentencing
courts to i npose a sentence within the applicabl e gui del i ne range),
and 18 U.S.C. A 8§ 3742(e) (West 2000 & Supp. 2004) (setting forth
appel | at e standards of reviewfor guideline issues), thereby making

the guidelines advisory. United States v. Hughes, 401 F.3d 540,

546 (4th Cr. 1995) (citing Booker, 125 S. C. at 756-67 (Breyer,
J., opinion of the Court)). Al though G bbs did not raise this
chal l enge at sentencing, this court has held that an enhancenent
i nposed under the mandatory guidelines schene resulting in a
sentence exceeding the maxi mum sentence that could have been
i nposed based solely onthe jury’s findings constitutes plain error
warranting correction.* Hughes, 401 F.3d at 546-48.

In light of Booker and Hughes, we find that the district
court plainly erred in sentencing G bbs and that the error warrants
correction. Therefore, although we affirm G bbs’ convictions, we

vacate his sentence and remand for proceedings consistent with

Just as we noted in Hughes, 401 F.3d at 545 n.4, “[wle of
course offer no criticismof the district judge, who followed the
| aw and procedure in effect at the tinme” of G bbs’ sentencing. See
generally Johnson v. United States, 520 U S. 461, 468 (1997)
(stating that an error is “plain” if the “law at the tinme of trial
was settled and clearly contrary to the law at the tinme of
appeal ).




Hughes.? W deny as nobot G bbs’ notion to remand and di spense with
oral argunent because the facts and legal contentions are
adequately presented in the materi als before the court and ar gunent
woul d not aid the decisional process.

AFFI RVED | N PART,
VACATED I N PART, AND REMANDED

2ln addition to the brief subnmtted by counsel, Gbbs filed a
notion to subnmit a pro se supplenental brief. W grant the notion.
Havi ng revi ewed the pro se supplenental brief, we find that all of
G bbs’ challenges to his conviction are neritless. Because G bbs
sentence nust be vacated and remanded in light of Booker and
Hughes, we express no opi hion on the sentencing i ssue G bbs rai ses
in his pro se supplenental brief.
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